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Abstract 
The fight against unfair commercial practices contributes to a high level of consumer protection. It ensures that consumers 
are not misled or exposed to aggressive marketing and that any claim made by traders in the EU is clear, accurate and 
substantiated, enabling consumers to make informed and meaningful choices. The Directive aims to ensure, promote and 
protect fair competition in the area of commercial practices. A number of challenges, especially if one considers the legal 
impact of full harmonisation in an area characterises national policy, style and enforcement techniques. In order to ensure 
that both consumers and traders are subject to the same rules across the EU, it is very important that national authorities 
and courts contribute to the uniform implementation and consistent enforcement of the Directive. This paper aims at 
developing a common understanding and a convergence of practices when implementing and applying the Directive. 
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1. Introductory remarks 
 
The Directive 2005/29/EC of the European Parliament and of the Council of 11 May 20054 concerning 
unfair business-to-consumer commercial practices in the internal market was adopted in May 2005. The new 
rules it details have been applied across the Member States by December 2007. 
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In Greece the directive was adopted by the Law 3587/2007. 
This legislation defines the unfair commercial practices which are prohibited in the European Union (EU) 
Member States. It thus protects the economic interests of consumers who conclude commercial transactions 
with traders (Bently, Davis and Ginsburg, 2008). 
Unfair commercial practices are those which (Grassie, 2006): 
x do not comply with the principle of professional diligence,5 
x may influence consumers’ transactional decisions6. 
Certain population groups must be particularly protected due to their vulnerability or credulity, because of 
their age (children or the elderly) or because of mental or physical infirmity. The same legislation integrates 
provisions from the Directives on misleading advertising, on distance contracts and on the distance marketing 
of financial services (Directive 2011/83/EU of the European Parliament and of the Council of 25 October 
2011). 
Especially: 
x This Directive therefore approximates the laws of the Member States on unfair commercial practices 
Anagnostaras, 2010), including unfair advertising, which directly harm consumers' economic interests and 
thereby indirectly harm the economic interests of legitimate competitors. In line with the principle of 
proportionality, this Directive protects consumers from the consequences of such unfair commercial 
practices where they are material but recognises that in some cases the impact on consumers may be 
negligible. It neither covers nor affects the national laws on unfair commercial practices which harm only 
competitors' economic interests or which relate to a transaction between traders (Collins, 2010); taking full 
account of the principle of subsidiary, Member States will continue to be able to regulate such practices, in 
conformity with Community law, if they choose to do so. Nor does this Directive cover or affect the 
provisions of Directive 84/450/EEC on advertising which misleads business but which is not misleading 
for consumers and on comparative advertising. Further, this Directive does not affect accepted advertising 
and marketing practices, such as legitimate product placement, brand differentiation or the offering of 
incentives which may legitimately affect consumers' perceptions of products and influence their behaviour 
without impairing the consumer's ability to make an informed decision (Velentzas and Broni, 2010a:487). 
x This Directive addresses commercial practices directly related to influencing consumers' transactional 
decisions in relation to products. It does not address commercial practices carried out primarily for other 
purposes, including for example commercial communication aimed at investors, such as annual reports and 
corporate promotional literature. It does not address legal requirements related to taste and decency which 
vary widely among the Member States. Commercial practices such as, for example, commercial 
solicitation in the streets, may be undesirable in Member States for cultural reasons (Collins, 2010). 
Member States should accordingly be able to continue to ban commercial practices in their territory, in 
conformity with Community law, for reasons of taste and decency even where such practices do not limit 
consumers' freedom of choice. 
x This Directive directly protects consumer economic interests from unfair business-to-consumer 
commercial practices. Thereby, it also indirectly protects legitimate businesses from their competitors who 
do not play by the rules in this Directive and thus guarantees fair competition in fields coordinated by it. It 
                                                                                                                                                                                 
 
4 Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005  concerning unfair business-to-consumer 
commercial practices in the internal market and amending Council Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC 
of the European Parliament and of the Council and Regulation (EC) No 2006/2004 of the European Parliament and of the Council 
(‘Unfair Commercial Practices Directive’), OJ L 149, 11.6.2005, p. 22.on Unfair Commercial Practices. 
5  Professional diligence: the standard of special skill and care that a trader may reasonably be expected to exercise towards 
consumers, commensurate with honest market practice and/or the general principle of good faith in the trader's field of activity. 
6 Transactional decision: any decision taken by a consumer concerning whether, how and on what terms to purchase, make payment 
in whole or in part for, retain or dispose of a product or to exercise a contractual right in relation to the product, whether the consumer 
decides to act or to refrain from acting. 
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is understood that there are other commercial practices which, although not harming consumers, may hurt 
competitors and business customers. 
x This Directive is without prejudice to individual actions brought by those who have been harmed by an 
unfair commercial practice. It is also without prejudice to Community and national rules on contract law, 
on intellectual property rights, on the health and safety aspects of products, on conditions of establishment 
and authorisation regimes, including those rules which, in conformity with Community law, relate to 
gambling activities, and to Community competition rules and the national provisions implementing them. 
The Member States will thus be able to retain or introduce restrictions and prohibitions of commercial 
practices on grounds of the protection of the health and safety of consumers in their territory wherever the 
trader is based, for example in relation to alcohol, tobacco or pharmaceuticals. Financial services (i.e. any 
service relating to banking, credit, insurance, personal pensions, investments or payments) and immovable 
property, by reason of their complexity and inherent serious risks, necessitate detailed requirements, 
including positive obligations on traders (Zaichkowsky, 2006). For this reason, in the field of financial 
services and immovable property, this Directive is without prejudice to the right of Member States to go 
beyond its provisions to protect the economic interests of consumers. It is not appropriate to regulate here 
the certification and indication of the standard of fineness of articles of precious metal. 
x The Directive does not liberalise national restrictions on advertising of alcoholic beverages that are based 
on health concerns and are proportionate. This is equally true for restrictions on advertising food high in 
fat, sugar or salt to children. The Directive does not deal with competition law (Anderman and Ezrachi, 
2011) such as anti-competitive agreements, abuse of dominant position, mergers and acquisitions. Contract 
law is also beyond the realm of the Directive and so it has no bearing on the conditions of formation, 
validity or effect of the contract. The Directive applies only to commercial practices -between businesses 
and final consumers (B2C)- and thus does not cover commercial practices between businesses, such as 
boycotts and refusals to supply. The Directive will apply where there are no specific provisions regulating 
unfair commercial practices in sector specific legislation (Collins, 2010). Where such specific provisions 
do exist, they will take precedence over the Directive. Where a sector specific legislation regulates only 
some aspects of commercial practices, for example the content of information requirements, the Directive 
will come into play for other elements, for example, if the information required in the sector specific 
legislation is presented in a misleading way. 
 
2. The aims of the Directive and the scope of protection  
 
The Directive aims to clarify consumers’ rights and to simplify cross-border trade. Common rules and 
principles will give consumers the same protection against unfair practices and rogue traders whether they are 
buying from their corner shop or purchasing from a website based abroad. It will also mean that businesses 
will be able to advertise and market to all 450 million consumers in the EU, in the same way as to their 
domestic customers. Until the adoption of the unfair commercial practices Directive, each Member State had 
its own, distinct laws on unfair commercial practices, leading to discrepancies between countries (Bernitz and 
Weatherill, 2007). The Directive brings harmonisation and mutual recognition between states, bringing down 
internal market barriers. 
The Directive only protects the economic interest of the consumer and not other interests such as health or 
safety. In addition, taste and decency are outside the scope of application of the Directive. Acts which 
constitute unfair competition on some Member States but which do not directly harm the economic interest of 
consumers, such as slavish imitation (copying without the likelihood of consumer confusion) and denigration 
of a competitor are outside the scope of this Directive. They remain regulated by the Misleading and 
Comparative Advertising Directive. However, commercial practices which do harm consumers’ economic 
interest, such as confusion marketing, are within the scope (Velentzas and Broni, 2010a:488). 
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3. Definitions 
 
x "consumer" means any natural person who, in commercial practices covered by this Directive, is acting for   
purposes which are outside his trade, business, craft or profession; 
x "the average consumer"7. If a commercial practice is directed at a particular group of consumers, then an 
average member of that group is the benchmark8. The fairness or unfairness of a commercial practice is 
then assessed against this benchmark. 
x "trader" means any natural or legal person who, in commercial practices covered by this Directive, is 
acting for purposes relating to his trade, business, craft or profession and anyone acting in the name of or 
on behalf of a trader; 
x "product" means any goods or service including immovable property, rights and obligations; 
x "business-to-consumer commercial practices" (hereinafter also referred to as commercial practices) means 
any act, omission, course of conduct or representation, commercial communication including advertising 
and marketing, by a trader, directly connected with the promotion, sale or supply of a product to 
consumers; 
x "to materially distort the economic behaviour of consumers" means using a commercial practice to 
appreciably impair the consumer's ability to make an informed decision, thereby causing the consumer to 
take a transactional decision that he would not have taken otherwise; 
x "code of conduct" means an agreement or set of rules not imposed by law, regulation or administrative 
provision of a Member State which defines the behaviour of traders who undertake to be bound by the 
code in relation to one or more particular commercial practices or business sectors; 
x "code owner" means any entity, including a trader or group of traders, which is responsible for the 
formulation and revision of a code of conduct and/or for monitoring compliance with the code by those 
who have undertaken to be bound by it; 
x "professional diligence" means the standard of special skill and care which a trader may reasonably be 
expected to exercise towards consumers, commensurate with honest market practice and / or the general 
principle of good faith in the trader's field of activity; 
x "invitation to purchase" means a commercial communication which indicates characteristics of the product 
and the price in a way appropriate to the means of the commercial communication used and thereby 
enables the consumer to make a purchase; 
x "undue influence" means exploiting a position of power in relation to the consumer so as to apply pressure, 
even without using or threatening to use physical force, in a way which significantly limits the consumer's 
ability to make an informed decision; 
x "transactional decision" means any decision taken by a consumer concerning whether, how and on what 
terms to purchase, make payment in whole or in part for, retain or dispose of a product or to exercise a 
contractual right in relation to the product, whether the consumer decides to act or to refrain from acting; 
x "regulated profession" means a professional activity or a group of professional activities, access to which 
or the pursuit of which, or one of the modes of pursuing which, is conditional, directly or indirectly, upon 





7 The European Court of Justice refers to the "average consumer" in its case-law. The average consumer, as interpreted by the 
European Court of Justice, is "reasonably well-informed and reasonably observant and circumspect", taking into account social, cultural 
and linguistic factors. 
8 E.g. Advertising in a teenager’s magazine promising excellent job opportunities following attendance of a modelling course: If the 
target group is unemployed youngsters, the average member of such a group is the benchmark 
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4. Unfair Commercial Practices 
 
In the past, the notion of an “unfair commercial practice” was subject to variations between Member States. 
Now, practices across Europe will be assessed according to the same criteria. So how is the Directive 
structured and what types of behaviour will be prohibited? The general clause contains the general ban on 
unfair commercial practices (Grassie, 2006). This provision will replace Member States’ existing, divergent 
general clauses and thus remove internal market barriers. In addition, two main categories of unfair 
commercial practices -“misleading” and “aggressive” practices- are described in more detail. In fact, the vast 
majority of practices which would be considered unfair would fall under these provisions. When applying the 
above provisions, practices are assessed in light of the effect they have, or are likely to have, on the average 
consumer (Barker and Stone, 2009). Finally, the Black List contains the list of those practices which shall, in 
all circumstances, be regarded as unfair and thus banned – without applying the average consumer test 
(Bernitz and Weatherill, 2007). 
 
5. Misleading practices 
 
A practice is misleading if it contains false or untrue information or is likely to deceive the consumer, even 
though the information given may be correct.  
In particular, this information relates to: 
x the existence or nature of the product; 
x the main characteristics of the product (such as such as its availability, benefits, composition, date of 
manufacture, geographical origin, the results to be expected from its use, etc.); 
x the price, the trader’s commitments and the nature of the sales process (Zaichkowsky, 2006); 
x the need for a service or repair; 
x the trader (their identity, qualifications, code of conduct, etc.); 
x the consumers’ rights on aspects of the sale of consumer goods (for example a trade-in of an old vehicle 
when purchasing a new vehicle from the trader). 
In addition, the Directive prohibits product marketing and advertising activities which create confusion with 
another product or with a competitor’s trademark (Zaichkowsky, 2006). Lastly, all the necessary information 
for the consumer must be provided to him/her in a clear and comprehensible manner at a suitable time to 
enable him/her to make a transactional decision. If the opposite occurs, then this is deemed to be a misleading 
practice by omission. 
 
6. Aggressive commercial practices 
 
A commercial practice shall be regarded as aggressive if, in its factual context, taking account of all its 
features and circumstances, by harassment, coercion, including the use of physical force, or undue influence, 
it significantly impairs or is likely to significantly impair the average consumer's freedom of choice or 
conduct with regard to the product and thereby causes him or is likely to cause him to take a transactional 
decision that he would not have taken otherwise. A practice is considered aggressive if the average 
consumer’s freedom of choice or conduct is significantly impaired. The Directive contains a list of criteria to 
help determine whether a commercial practice uses harassment, coercion, including physical force, or undue 
influence. 
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Consumers’ transactional decisions must be made freely. They cannot be taken following the use of 
harassment, coercion or undue influence9. 
Several elements must be taken into consideration in order to determine the penalties: 
x the nature and the duration of the aggressive practice; 
x the possible use of threatening or abusive language or behaviour; 
x the exploitation of any specific circumstance affecting the consumer in order to influence his/her decision; 
x the non-contractual conditions imposed on the consumer for exercising their contractual rights. 
 
7. Misleading actions 
 
Actions are the activities traders carry out in the promotion and sales of their products (Barker and Stone, 
2009). A commercial practice shall be regarded as misleading if it contains false information and is therefore 
untruthful or in any way, including overall presentation, deceives or is likely to deceive the average consumer, 
even if the information is factually correct, in relation to one or more of the following elements, and in either 
case causes or is likely to cause him to take a transactional decision that he would not have taken otherwise: 
x the existence or nature of the product; 
x the main characteristics of the product, such as its availability, benefits, risks, execution, composition, 
accessories, after-sale customer assistance and complaint handling, method and date of manufacture or 
provision, delivery, fitness for purpose, usage, quantity, specification, geographical or commercial origin 
or the results to be expected from its use, or the results and material features of tests or checks carried out 
on the product; 
x  the extent of the trader's commitments, the motives for the commercial practice and the nature of the sales 
process, any statement or symbol in relation to direct or indirect sponsorship or approval of the trader or 
the product; 
x the price or the manner in which the price is calculated, or the existence of a specific price advantage; 
x the need for a service, part, replacement or repair; 
x the nature, attributes and rights of the trader or his agent, such as his identity and assets, his qualifications, 
status, approval, affiliation or connection and ownership of industrial, commercial or intellectual property 
rights or his awards and distinctions; 
x the consumer's rights (including the right to replacement or reimbursement under Directive 1999/44/EC of 
the European Parliament and of the Council of 25 May 1999 on certain aspects of the sale of consumer 
goods and associated guarantees, or the risks he may face). 
 
8.  Misleading omissions 
 
Omissions refer to the fact that consumers need information to make informed choices. A trader must provide 
material information that the average consumer needs. 
1. A commercial practice shall be regarded as misleading if, in its factual context, taking account of all its 
features and circumstances and the limitations of the communication medium, it omits material information 
that the average consumer needs, according to the context, to take an informed transactional decision and 
thereby causes or is likely to cause the average consumer to take a transactional decision that he would not 
have taken otherwise. 
 
 
9 Undue influence: exploiting a position of power in relation to the consumer so as to apply pressure, even without using or 
threatening to use physical force, in a way which significantly limits the consumer’s ability to make an informed decision. If a consumer 
is already indebted to a trader and behind with payments, the trader would be using undue influence if he said he would reschedule the 
debt on condition that the consumer bought another product. Offering an incentive to a consumer, such as a free bus to an out-of-town 
store, or refreshments while shopping, is not undue influence. The consumer’s ability to make an informed transactional decision would 
not be impaired. In the same way, it would be acceptable to offer a sales promotion. 
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2. It shall also be regarded as a misleading omission when, taking account of the matters above described, a 
trader hides or provides in an unclear, unintelligible, ambiguous or untimely manner such material 
information as referred to in that paragraph or fails to identify the commercial intent of the commercial 
practice if not already apparent from the context, and where, in either case, this causes or is likely to cause the 
average consumer to take a transactional decision that he would not have taken otherwise. 
3. Where the medium used to communicate the commercial practice imposes limitations of space or time, 
these limitations and any measures taken by the trader to make the information available to consumers by 
other means shall be taken into account in deciding whether information has been omitted (Zaichkowsky, 
2006). 
4. In the case of an invitation to purchase, the following information shall be regarded as material, if not 
already apparent from the context: 
x the main characteristics of the product, to an extent appropriate to the medium and the product; 
x the geographical address and the identity of the trader, such as his trading name and, where applicable, the 
geographical address and the identity of the trader on whose behalf he is acting; 
x the price inclusive of taxes, or where the nature of the product means that the price cannot reasonably be 
calculated in advance, the manner in which the price is calculated, as well as, where appropriate, all 
additional freight, delivery or postal charges or, where these charges cannot reasonably be calculated in 
advance, the fact that such additional charges may be payable; 
x the arrangements for payment, delivery, performance and the complaint handling policy, if they depart 
from the requirements of professional diligence; 
x for products and transactions involving a right of withdrawal or cancellation, the existence of such a right. 
 
In other words, it is misleading to: 
x omit material information that the average consumer needs, according to the context, to take an informed 
transactional decision; 
x hide or provide material information in an unclear, unintelligible, ambiguous or untimely manner; 
x fail to identify the commercial intent of the commercial practice if not already apparent from the context. 
x When assessing practices for omissions, the following aspects are taken into consideration: 
x What counts is the effect of the commercial practice in its entirety, including the presentation; 
x Information must be displayed clearly: obscure presentation is tantamount to an omission to inform. 
 
9. Use of harassment, coercion and undue influence 
 
In determining whether a commercial practice uses harassment, coercion, including the use of physical force, 
or undue influence, account shall be taken of: 
x its timing, location, nature or persistence; 
x the use of threatening or abusive language or behaviour; 
x the exploitation by the trader of any specific misfortune or circumstance of such gravity as to impair the 
consumer's judgement, of which the trader is aware, to influence the consumer's decision with regard to the 
product; 
x any onerous or disproportionate non-contractual barriers imposed by the trader where a consumer wishes 
to exercise rights under the contract, including rights to terminate a contract or to switch to another product 
or another trader; 
x any threat to take any action that cannot legally be taken. 
 
10. Misleading commercial practices  
 
1. Claiming to be a signatory to a code of conduct when the trader is not. 
2. Displaying a trust mark, quality mark or equivalent without having obtained the necessary authorisation. 
3. Claiming that a code of conduct has an endorsement from a public or other body which it does not have. 
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4. Claiming that a trader (including his commercial practices) or a product has been approved, endorsed or 
authorised by a public or private body when he / it has not or making such a claim without complying with the 
terms of the approval, endorsement or authorisation. 
5. Making an invitation to purchase products at a specified price without disclosing the existence of any 
reasonable grounds the trader may have for believing that he will not be able to offer for supply or to procure 
another trader to supply, those products or equivalent products at that price for a period that is, and in 
quantities that are, reasonable having regard to the product, the scale of advertising of the product and the 
price offered (bait advertising). 
6. Making an invitation to purchase products at a specified price and then: 
x refusing to show the advertised item to consumers; or 
x refusing to take orders for it or deliver it within a reasonable time; or 
x demonstrating a defective sample of it, 
with the intention of promoting a different product (bait and switch) 
7. Falsely stating that a product will only be available for a very limited time, or that it will only be 
available on particular terms for a very limited time, in order to elicit an immediate decision and deprive 
consumers of sufficient opportunity or time to make an informed choice. 
8. Undertaking to provide after-sales service to consumers with whom the trader has communicated prior 
to a transaction in a language which is not an official language of the Member State where the trader is 
located and then making such service available only in another language without clearly disclosing this to the 
consumer before the consumer is committed to the transaction. 
9. Stating or otherwise creating the impression that a product can legally be sold when it cannot. 
10. Presenting rights given to consumers in law as a distinctive feature of the trader's offer. 
11. Using editorial content in the media to promote a product where a trader has paid for the promotion 
without making that clear in the content or by images or sounds clearly identifiable by the consumer 
(advertorial). 
12. Making a materially inaccurate claim concerning the nature and extent of the risk to the personal 
security of the consumer or his family if the consumer does not purchase the product. 
13. Promoting a product similar to a product made by a particular manufacturer in such a manner as 
deliberately to mislead the consumer into believing that the product is made by that same manufacturer when 
it is not. 
14. Establishing, operating or promoting a pyramid promotional scheme where a consumer gives 
consideration for the opportunity to receive compensation that is derived primarily from the introduction of 
other consumers into the scheme rather than from the sale or consumption of products. 
15. Claiming that the trader is about to cease trading or move premises when he is not. 
16. Claiming that products are able to facilitate winning in games of chance. 
17. Falsely claiming that a product is able to cure illnesses, dysfunction or malformations. 
18. Passing on materially inaccurate information on market conditions or on the possibility of finding the 
product with the intention of inducing the consumer to acquire the product at conditions less favourable than 
normal market conditions. 
19. Claiming in a commercial practice to offer a competition or prize promotion without awarding the 
prizes described or a reasonable equivalent (e.g. discounts, price reductions, commercial lotteries, vouchers 
and competitions). 
20. Describing a product as "gratis", "free", "without charge" or similar if the consumer has to pay 
anything other than the unavoidable cost of responding to the commercial practice and collecting or paying 
for delivery of the item. 
21. Including in marketing material an invoice or similar document seeking payment which gives the 
consumer the impression that he has already ordered the marketed product when he has not. 
22. Falsely claiming or creating the impression that the trader is not acting for purposes relating to his 
trade, business, craft or profession, or falsely representing oneself as a consumer. 
23. Creating the false impression that after-sales service in relation to a product is available in a Member 
State other than the one in which the product is sold. 
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24. Creating the impression that the consumer cannot leave the premises until a contract is formed. 
25. Conducting personal visits to the consumer's home ignoring the consumer's request to leave or not to 
return except in circumstances and to the extent justified, under national law, to enforce a contractual 
obligation. 
26. Making persistent and unwanted solicitations by telephone, fax, e-mail or other remote media (e.g. 
social networking sites and blogs) except in circumstances and to the extent justified under national law to 
enforce a contractual obligation (This is without prejudice to Article 10 of Directive 97/7/EC and Directives 95/46/EC 
and 2002/58/EC). 
27. Requiring a consumer who wishes to claim on an insurance policy to produce documents which could 
not reasonably be considered relevant as to whether the claim was valid, or failing systematically to respond 
to pertinent correspondence, in order to dissuade a consumer from exercising his contractual rights. 
28. Including in an advertisement a direct exhortation to children to buy advertised products or persuade 
their parents or other adults to buy advertised products for them. 
29. Demanding immediate or deferred payment for or the return or safekeeping of products supplied by the 
trader, but not solicited by the consumer except where the product is a substitute supplied in conformity with 
Article 7(3) of Directive 97/7/EC (inertia selling). 
30. Explicitly informing a consumer that if he does not buy the product or service, the trader's job or 
livelihood will be in jeopardy. 
31. Creating the false impression that the consumer has already won, will win, or will on doing a particular 
act win, a prize or other equivalent benefit, when in fact either: 
x there is no prize or other equivalent benefit, or 
x taking any action in relation to claiming the prize or other equivalent benefit is subject to the consumer 
paying money or incurring a cost (Velentzas and Broni, 2010a). 
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